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Transportation 
Somerville v. Express Freight Systems, CCP, Philadelphia County, PA.
Three and one half minutes of videotape provides the basis for a defense verdict in this case of stipulated liability.
Plaintiff Somerville claimed that an Express Freight Systems driver made a left turn through a red light from the right lane of a six lane highway, driving over the front of her vehicle resulting in injuries to the plaintiff. Ultimately, the plaintiff claimed catastrophic injuries, including a frozen shoulder with the complete inability to use the left upper extremity. There was a stipulation of liability; the trial was restricted solely to the issue of damages. After hearing plaintiff's testimony, in conjunction with the consideration of three and one half minutes of videotape of the plaintiff, a defense verdict was entered in favor of Express Freight. This was not an award of "no damages", rather the verdict was entered in favor of Express Freight as a defense verdict. This case shows the value of highlighting overreaching and the value of surveillance evidence - even if only three and one half minutes in length. TJW
Smith v. Berrero, PCCCP No. 3725, 2006 Phila. Ct. Com. Pl. LEXIS 54 (01/19/06).

Where there is undisputed evidence of injury and a Jury finds negligence, it cannot reject causation.

Smith sued Berrero for bodily injury, stemming from Berrero(s alleged negligence in causing a December 13, 2002 vehicular collision between the parties. 

Negligence was vigorously contested at trial, and the Jury found Berrero negligent. It also found, however, that the injury Smith sustained was not causally related to the accident. Mr. Smith(s treating physician, also his medical expert, unequivocally attributed Smith(s injuries, including neck and back strain with a herniated disc in the low back as well as left trapezius myofascitis, to the subject collision. There was no evidence of any other cause of these conditions, 
in particular no such possibility was posed in questioning the Plaintiff(s medical expert on cross examination. There was no defense medical evidence.
Mr. Smith treated for about six months and was noted to have spasm at the time of discharge from treatment. 

The Court reviewed the case law, and held that where a Jury finds negligence and the fact of an injury is obvious and undisputed, a finding by the Jury of a lack of causation warrants the grant of a new trial. 

Premises Liability

Campbell v. Eitak d/b/a/ Katana, No. 965 MDA 2005, 2006 Pa. Super. LEXIS 85 (02/10/06).

In a case of first impression, the Pennsylvania Supreme Court holds that a restaurant(s duty to a choking patron is satisfied by promptly summoning medical assistance.
Campbell was a patron at defendant(s Wilkes-Barre restaurant when a piece of chicken teriyaki became lodged in his throat. He began to have difficulty breathing and asked a restaurant employee to call 911. Another employee suggested he drink water in an attempt to dislodge the food. Campbell entered a restroom, began drinking water, and the second employee entered the restroom momentarily. At that time, this second employee asked Campbell if he wanted a call placed to 911. Campbell emerged from the restroom about five minutes later and was told 911 had been contacted. The EMTs arrived and gave Campbell oxygen. He was taken to a local hospital where the food was removed from his throat. It was then discovered that he had a tear in his esophagus. He was airlifted to the Hospital of the University of Pennsylvania, where he underwent surgery to repair the tear. 

Campbell’s assertion that Katana should have policies and procedures in place for responding to a choking emergency, including having personnel who could administer the Heimlich maneuver and appropriate first aid, was rejected by the Court in favor of holding that the restaurant’s duty was discharged by the prompt summoning of medical assistance.
 SEQ CHAPTER \h \r 1McElwee v. Southeastern Pennsylvania Transportation Authority, 2006 Pa. Commw. LEXIS 154 (April 06, 2006)

Whether there is a de facto taking of property under the Eminent Domain Code as the result of construction activity by a governmental entity is a question of fact to be decided on a case by case basis. The property owner has a heavy burden to establish that the governmental activity substantially deprives the owner of the beneficial use and enjoyment of the property. 

In 1998, the Southeastern Pennsylvania Transportation Authority (SEPTA) placed various landowners, including the plaintiff that owned a family printing business, on notice that it would soon begin construction activities. The printing business was in the designated construction area, and had been since 1954.

The construction activities blocked the business’ driveway beginning in January 2000. The business had difficulty getting its raw materials, and lost its walk in trade, which constituted some 20% of the customer base. The difficulties continued into 2001, and in the summer of 2002 the entire street was closed and the business now could not get its raw materials at all. The business closed in 2003, $20,000 in the red, last showing a profit in 1999. SEPTA argued that the business was merely “temporarily inconvenienced” as there was access to the business’ driveway after hours and considering that there was little or no documentation of formal complaints to SEPTA regarding the situation. The lower Court agreed with SEPTA. On appeal, the Commonwealth Court held that there had been a de facto taking of the business and reversed the lower Court, on its grant of Preliminary Objections. The Court noted that access to the business’ driveway after hours did the business no good, and further noted the 20% loss of business due to loss of walk in trade, all constituting a total disruption and a de facto taking.
Products Liability
Lineberger v. Wyeth et. al., No. 1138 EDA 2005, 2006 Pa. Super. LEXIS 133 (02/23/06).

Issues not raised in the lower court in response to a Motion for Summary Judgment are considered waived for purposes of appellate review; the duty of a manufacturer to warn of the possible side effects of a drug is a duty to the prescribing physician and not the patient - where the prescribing physician testifies that the drug would have been prescribed regardless of the [missing] warning there is no proximate causation between the failure to warn and the injury. A plaintiff(s assertion that she would have heeded such warning and rejected the prescription is not for consideration in a pharmaceutical failure to warn case. 
Ms. Lineberger, between 1995 and 1997, was prescribed and took fen-phen, a prescription drug diet therapy manufactured by Wyeth. In 1996 and 1997, Wyeth issued (Dear Doctor( letters concerning fen-phen and its potential to produce myocardial infarction and cardiac arrest. Ms. Lineberger was diagnosed with aortic insufficiency and mitral valve regurgitation in 2002, based on the results of an echocardiogram. 

Ms. Lineberger(s prescribing physician testified at deposition that if the words (valvular heart disease( had appeared alongside (heart arrest, heart failure, myocardial infarction( [in the Physician(s Desk Reference and in warnings on the Pondimin bottle - Pondimin is a brand name for one of the components of fen-phen] he would have nevertheless prescribed fen-phen to selected patients. Ms. Lineberger asserted that if her physician had been warned of the risk of valvular heart disease and in turn advised her of this risk, she would have (heeded( the warning and refused the prescription. 

In this appeal from the granting of a Motion for Summary Judgment in favor of Wyeth, the Court affirmed, initially noting that arguments not preserved in the response to the Motion for Summary Judgment below were waived, rejecting contrary case law in favor of Pa. R. Civ. P. 1035. The Court further held that the (heeding( presumption was applicable to asbestos cases but not pharmaceutical cases. Wyeth(s duty to warn was a duty to the prescribing physician and not a duty to Ms. Lineberger. In order to proceed, the (learned intermediary doctrine( would require testimony from the prescribing physician that had he or she been adequately warned, the drug would not have been prescribed.
 SEQ CHAPTER \h \r 1Chenot v. Beazer East, Inc. et. al., 2006 Pa. Super. LEXIS 205 (March 13, 2006)

In the context of a Motion for Summary Judgment in this asbestos exposure case, asserting liability on a landowner on the basis of superior knowledge of the risk posed to the employee of an independent contractor, the Court held that the landowner had the burden of proof on the Motion to establish that either the employee or the independent contractor had at least equal knowledge of the hazard posed by the asbestos in the workplace in order to avoid a grant of Summary Judgment, citing in part to Gutteridge v. A. P. Green, 804 A. 2d 643 (Pa. Super., 2002). 
Mr. Chenot died in 1998 as the result of mesothelioma, a rare cancer strongly correlated with exposure to asbestos fibers. It was undisputed that he was exposed in 1950 to 1951 at a facility owned or controlled by the defendant Beazer’s predecessor in interest. Beazer sought and was granted Summary Judgment. Employees of independent contractors are business invitees of the landowner, and are owed a duty as to known or discoverable dangers that are not expected to be discovered or realized by the invitee. The landowner has a duty to warn where it has “superior knowledge” of the risk. The defense of landowner being out of possession is not available as a defense to “superior knowledge”. Instead, the burden is on the landowner to factually establish the defense that the independent contractor or employee had equal or greater knowledge of the risk. Given the improper shifting of the burden of proof on the Motion for Summary Judgment below, the Superior Court remanded for further proceedings.

TJW: Defense prepared and conducted by Law Offices of Thomas J. Wagner. 


Transportation
Brenman v. Demello, 2006 N. J. Super. LEXIS 64 (03/08/2006).

Photographs reflecting minimal damage to the plaintiff(s vehicle are admissible on the issue of the causation of an objective medical condition only where there is foundational expert testimony, such as from a bio-mechanical engineer, opining that the injury in question could not have been sustained in an accident resulting in the depicted vehicle damage. Where the issue is the nature and extent of a subjective injury, such photographs may be admissible without expert   foundational testimony.

Plaintiff Brenman was rear-ended by Ms. Demello in stop and go traffic. Ms. Brenman described a violent collision. The damage to her vehicle consisted of a dent on the driver(s portion of the rear bumper. Photographs of this damage were shown to the Jury, and argument was made that the claimed injuries could not have resulted from the minimal impact as reflected in the damage to the vehicle. 

The plaintiff had immediate neck complaints and a course of treatment that included a three level cervical fusion, with no pre-existing neck history. The plaintiff(s doctors and the defense medical expert agreed that as a general proposition there was no correlation between the minimal nature of a collision and the injuries sustained as the result of that collision. The reviewing Court, considering the plaintiff’s appeal from a Jury’s finding of no causation, held that where there is an objective (rather than a subjective soft tissue) injury, photographs showing minimal vehicle damage are not admissible on the issue of causation unless there is expert foundational testimony to support a lack of correlation between the minimal damage and the injury. 
 SEQ CHAPTER \h \r 1Collins v. United States Fidelity & Guaranty Company et. al., 894 A. 2d 1234 (N. J. Super., April 13, 2006)

Where a putative tortfeasor and a carrier that would otherwise provide uninsured motorist benefits for the subject motor vehicle accident are defendants in the same action, the carrier’s consent to settlement with the putative tortfeasor need not be obtained; the carrier maintains its subrogation rights if it can establish that the tortfeasor was responsible for the accident and was uninsured.
In holding that where an uninsured motorist carrier and a putative tortfeasor were defendants in the same action, a settlement with the putative tortfeasor extinguished the uninsured motorist cause of action, the lower Court relied on Kerwein v. Melone, 672 A. 2d 235 (N. J. Super., App. Div., 1996). 

Mr. Collins was working as a toll collector on the New Jersey 

Turnpike when a truck entered his toll lane and pinned Mr. Collins’ arm against the booth door. The truck “took off”. Mr. 

Collins obtained a partial license plate. This initial license plate information indicated that the vehicle may have been owned by New Penn Motor Express, Inc. Discovery reflected that New Penn did not own the vehicle. Nevertheless, New Penn settled the matter for a nominal sum. There was no consent to settle by the uninsured motorist carrier. The appellate Court held that no consent was necessary as any available subrogation rights remained intact. The Court distinguished Kerwein, which involved an inconsistent subsequent action against a carrier for uninsured motorist benefits in another forum, holding that the situation here was more akin to a joint tortfeasor release, with the case proceeding against the non-settling defendant(s). 
Premises Liability

Siddons v. Cook, 887 A.2d 689 (N. J. Super., 2005).

A duty to warn of a non-obvious defect can exist independent of control of the defect or a duty to correct it.
Ms. Siddons resided in a condominium unit underneath a unit occupied by Cook’s tenant. A hose underneath the dishwasher in the upper unit split, flooding Ms. Siddons( unit. The Condominium Association was aware of three prior instances of similar problems with dishwasher hoses in other units but did not notify the remaining owners of the potential problem in their units. Under the Condominium Act and the Association(s By-Laws, the Association was responsible for the maintenance of common areas, and not for the inspection or maintenance of hoses underneath unit dishwashers. 

The Court held that the Condominium Association had a fiduciary duty to the unit owners, and whether there was a duty to warn here required an examination of the totality of the circumstances. The Association knew of the potential problem and could have warned the unit owners of this non-obvious problem through a newsletter or other reasonable means. It had such a duty because it was not burdensome to warn the owners and there was a risk of serious harm in not doing so.
 SEQ CHAPTER \h \r 1Bagnana v. Wolfinger and Jumpking, Inc., 2006 N. J. Super. LEXIS 114 (April 21, 2006)

Where social guests double jump on a trampoline and there is injury, it is a question of fact as to whether they knew or should have known that the trampoline posed an unreasonable risk of danger, that the risk was not obvious, that the injured plaintiff was unaware of the danger and that the defendants failed to either disclose or remove the danger.
Mary Ann Bagnana and her husband appealed from a grant of Summary Judgment. They were double jumping on the Wolfinger’s fourteen foot diameter trampoline when Ms. Bagnana suffered serious injuries to her right knee, due to what the manufacturer characterized in its Owner’s Manual as 
a risk involving unexpected responses by the trampoline bed as the result of two persons using the trampoline at the same time. The Court characterized the risk as subtle and not shared with Ms. Bagnana, an inexperienced trampoline user (two prior uses of this trampoline). A warning placard supplied by the manufacturer was originally attached to the trampoline but had fallen off and was not re-attached. Ms. Bagnana observed groups of individuals using the trampoline together in the past, and was never warned by the Wolfingers that there was a risk in this practice.

The Court considered it to be a Jury question as to whether there was a duty to warn. Factors to consider were whether the defendants failed to enforce the manufacturers’ rules as contained in the Owner’s Manual, whether the warning placard was removed prior to the accident, whether the defendants may have condoned or encouraged double jumping and whether Ms. Bagnana was comparatively negligent. The matter was reversed and remanded for further proceedings.  

Products Liability
Rowe v. Hoffmann La-Roche, Inc. et. al., 2006 N. J. Super. LEXIS 52 (02/28/06).

The law of the place of manufacture and distribution, rather than the place of injury, may be applied in a products liability case under a governmental interests analysis.
Mr. Rowe, a Michigan resident, was prescribed the drug Accutane, used to treat severe acne, in 1997 by a Michigan physician. He filled the prescription in Michigan and ingested the drug in Michigan. He became severely depressed and made several suicide attempts. He asserted that in 1997, presumably at a time when the warning would have been beneficial to him, the French government required a suicide warning as to Accutane and that the defendant failed to advise the Federal Food and Drug Administration (FDA) of this warning it was required to provide in France in order to avoid the imposition of a stronger warning requirement in the United States. Accutane was manufactured and distributed by the defendant in New Jersey. In this failure to warn case, the issue presented was whether to apply Michigan or New Jersey law in determining whether the warning was adequate. Michigan provided for a conclusive presumption of adequacy (i.e., immunity) if the warning was approved by the FDA, which it was, while New Jersey law provided for a rebuttable presumption of adequacy given that FDA approval.
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The Court conducted an analysis of the respective governmental interests in the application of the law of each State on the adequacy of warning issue, choosing to apply New Jersey law, concluding that Michigan had no interest in
protecting an out of state drug manufacturer. Michigan’s law had been passed by its Legislature as part of a comprehensive 
tort reform plan to promote business in Michigan and attract new business to that State. New Jersey(s interest was in deterring the manufacture of unsafe products within its borders. The conduct of the manufacturer of which the plaintiff complained occurred virtually entirely in New Jersey. The place of injury is not necessarily controlling on the choice of law to be applied in a tort case, and it was simply fortuitous that the injury occurred in Michigan - it could have occurred virtually anywhere in the world. 
 SEQ CHAPTER \h \r 1Olivo v. Exxon Mobil Corporation et. al., 2006 N. J. LEXIS 485 (April 24, 2006)

The duty to the spouse of a worker exposed to asbestos is derivative of the duty to the worker. It is foreseeable that a spouse would handle asbestos contaminated clothing of a worker, and fair and just to impose a duty as to that spouse.
Mrs. Oliva died as the result of mesothelioma reportedly contracted from handling her exposed husband’s clothes in the course of laundering. Her husband sued thirty-three defendants as to the asbestos exposure. All defendants settled except Exxon Mobil. 

The issue before the Court was whether a landowner can be liable for asbestos exposure to the wife of a worker who had performed welding and steam fitting tasks that brought him into contact with asbestos on the landowner’s premises. The Court held that the duty was derivative of the duty to the worker. The central question was whether the risk of harm to that individual or identifiable class of individuals was foreseeable. Exxon Mobil knew as early as 1937 of the risk of exposure to asbestos, including the risk inherent in handling contaminated clothing. The Court held that there was a duty to Mrs. Oliva, as fair and just.
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